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SPEAKER’S CASTING VOTE — WESTMINSTER CONVENTION 

Standing Orders Suspension — Motion 

MS A.J.G. MacTIERNAN (Armadale) [12.13 pm] — without notice: I move —  

That so much of the standing orders be suspended as is necessary to enable the following motion to be 
debated forthwith under the time limits that apply to a matter of public interest — 

That the house notes the Westminster convention that the Speaker, when exercising the casting 
vote, should always vote for further discussion, and requests that the Speaker provide a ruling 
on whether this two-century-old convention continues to apply to the Assembly. 

Mr R.F. Johnson: The member for Armadale may want to speak to the motion. 

Ms A.J.G. MacTIERNAN: Mr Speaker, I believe we have agreement and I seek an indication. 

MR R.F. JOHNSON (Hillarys — Leader of the House) [12.14 pm]: I will get up and formally agree. The 
member for Armadale can trust me! I am a politician! I am from the government! The government is prepared to 
accept debate on this motion along the lines that have been outlined—that is, along the lines of an MPI—and we 
will be defending the case vigorously. 

Question put and passed with an absolute majority. 

Motion 

MS A.J.G. MacTIERNAN (Armadale) [12.14 pm]: I move — 

That the house notes the Westminster convention that the Speaker, when exercising the casting vote, 
should always vote for further discussion, and requests that the Speaker provide a ruling on whether this 
two-century-old convention continues to apply to the Assembly. 

We put forward this motion because we believe that there is a very important convention, which has been in 
place for some 200 years, on a procedural matter that goes right to the very heart of this house’s capacity to 
debate issues. 

Mr Speaker, yesterday evening, as the chairman of the consideration in detail stage, you exercised on several 
occasions your casting vote to pass motions that the motion be put—commonly known as the gag. Mr Speaker, 
we do not want to reflect on your conduct. We believe, Mr Speaker, that you are a person who is well motivated 
in the execution of your duties in chairing this place. However, we are concerned that there may have been an 
inadvertent departure from a long-existing practice, and we are now seeking clarification. It is an issue that we 
anticipate will be a quite common occurrence in this Parliament. Numbers are quite tight on both sides of the 
house—they are relatively evenly balanced—and it is therefore not unlikely that this is a situation that you, 
Mr Speaker, will have to confront from time to time. 

Mr Speaker, the consequence of your decision to exercise your casting vote in favour of a motion that the 
question be put was that debate on particular provisions of the bill then under discussion was terminated. At the 
time, we raised in general terms our concern about your decision to do that, Mr Speaker. Instinctively we felt 
that this did not seem to be in conformity with the principle that the Speaker is in the chair to facilitate debate. 
Yesterday evening we had the opportunity to do some research. That research has led us to the conclusion that 
there is a very strong convention that leads us to say that on these sorts of occasions it is important that the 
Speaker, when he is acting as chair during the consideration in detail stage, exercise the casting vote in such a 
way that facilitates or amplifies the right of debate. 

I will take you, Mr Speaker, through the steps that lead us to that conclusion. First of all I ask members to 
consider standing order 1, which states — 

In all cases that are not provided for in these Standing Orders or by temporary or other orders, or by the 
practice of the House, the Speaker will determine the matter and reference may be made to the rules, 
forms and practices of Parliaments operating under the Westminster System. 

We then need to look at the standing orders to see whether they give us any guidance in this matter. Our standing 
orders are in fact silent on the principles that should guide the Speaker in the exercise of that casting vote. 
Standing order 142 states — 

In the event of an equality of votes, the Speaker may give a casting vote. 

There is nothing in our standing orders that takes us beyond that. As far as we can see, there is no temporary 
order or past practice of this house that suggests there is any principle guiding this matter. This means, therefore, 
that we go on to the third part of the equation, which is that we must look to the rules, forms and practices of 
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Parliaments operating under the Westminster system. Of course, we look to the Mother of Parliaments—the 
House of Commons—and the rules that are laid out there, as set out in Erskine May’s Parliamentary Practice, 
which is the authoritative text on these matters. There are three principles guiding the Speaker’s use of a casting 
vote. The one that is relevant here is the principle that the Speaker should always vote for further discussion. 
This convention dates from 1796, when a decision was made on the third reading of the Succession Duty on Real 
Estates Bill. I will not go through each subsequent incident. Suffice it to say, if we look at all of the precedents 
that have been set out—beginning in 1796, reaffirmed in 1797, 1805 and 1828, going right up to cases in the 
1950s—in each of the cases set out in Erskine May, it is very clear that the principle is that the vote is always to 
be cast for further discussion. In fact, Erskine May has not been able to cite one case in which a consequence of 
the casting vote of the Speaker was the termination of debate. The manager of opposition business will go into 
some details of cases in the federal Parliament, which is another jurisdiction that we can be guided by. 
Furthermore, the summary of cases in New South Wales makes it very clear that the practice is that the casting 
vote in these matters is to be given in such a way that allows further discussion. 

We do not want to unduly prolong this debate. I could cite all the cases, but I do not think that that would 
particularly add to the quality of the debate. All of the cases demonstrate very clearly that in a variety of 
circumstances and matters that come before the Parliament, where the Speaker has a casting vote, the way to 
exercise that casting vote must be to allow further discussion. The member for Rockingham will go into these in 
more detail, but one of the most interesting cases occurred in 1942. Even at the height of the Second World War, 
when there was a dispute in the House of Representatives about the continuation of the debate on the war effort, 
the Speaker’s casting vote was in favour of continuing that debate. 

Mr Speaker, we would like you to provide clarity for us as to whether or not you intend to depart from what 
seems to us to be a clear direction set down in standing order 1, which states that if our standing orders are silent 
on a matter—they are silent on the matter of how we guide the casting vote—and there are no temporary or 
interim orders and there is no existing practice of this house, then we look to the precedents of Westminster 
Parliaments. We have 210 years of precedent that can be cited in great detail, if it is thought necessary, to 
demonstrate that in the British Parliament, the House of Representatives and the New South Wales Parliament, 
there is very clear direction. Mr Speaker, as we say, we believe that you are a man of principle, but it is 
important that we accept the conventions that guide this place. This is not some convention that has been dreamt 
up. The need for us to honour and respect convention is as set out in standing order 1. It is incontestable that we 
at least must have strong regard to those conventions and precedents of other Westminster Parliaments. If we are 
to depart from that—it is clear that we have the capacity to do so—we should have a very clear decision that that 
is what we will do, and we need to have some very cogent reasons for making that departure from what appears 
to be a precedent of more than 200 years. 

Our feeling when you made your decision yesterday, Mr Speaker, was one of strong surprise, because it seemed 
to us instinctively that this could not be right. When the Speaker is acting as the chairman of committees, the 
Erskine May principle, also enshrined in federal and New South Wales parliamentary practice, makes it very 
clear that the provisions that guide the Speaker in the exercise of his casting vote also apply. Instinctively, our 
view was that your decision could not be right and, indeed, when we did the research, we found that that instinct 
was correct. There is a very strong line of precedent, founded in the very strong principle that we should 
facilitate debate in the house, and that, when the house is clearly divided, it is inappropriate for the Speaker to 
use his casting vote to bring the debate to an end. Mr Speaker, this matter has been brought forward in good 
faith. We very much respect your work and your commitment to providing good governance in his house, but we 
believe this is an important matter that must be clarified. 

MR M. McGOWAN (Rockingham) [12.28 pm]: I acknowledge the contribution of the member for Armadale. 
It was very erudite and learned, and carefully crafted the arguments in support of what we are wanting to move 
today. The motion we want to move today is merely a matter of commonsense. We are saying that the 
convention that has been in place for a very long time should be noted. It is incontrovertible that this convention 
has been in place in Westminster Parliaments for a very long time. We are suggesting to the Parliament that Mr 
Speaker should provide us with advice about what the rule on this matter is in this Parliament.  

We are a small Parliament, and we are a new Parliament. We are not a Parliament that has been acknowledged 
around the world for its conventions and precedents. In light of this Parliament’s position in the world, how 
small it is, and its recent establishment, we should take note of what other Westminster Parliaments have 
decided. The standing orders are very clear that that is what should happen in this Parliament. Indeed, the 
standing orders of every Parliament in Australia are very clear in that regard. The rules should be looked at, as 
indeed all rules should be, based upon the conventions and precedents that surround them. That is a fundamental 
principle of the justice system, and it is a fundamental principle of the operation of the Parliament. We need to 
look at what has gone before. Funnily enough, it is a fundamental principle of conservatism that we look at what 
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has gone before to guide our actions into the future. In the case of the operations of the Parliament, where we are 
making laws for the people of Western Australia, we should be guided by and have regard to what has happened 
before, in the rulings that are put in place.  

In light of last night’s events, which I will go into in a moment, we have looked at the rules, principles and 
precedents of what has previously happened in Westminster Parliaments when these matters have arisen. It is 
very clear that what happened last night in this Parliament was very different from what has happened in the 
federal Parliament and what has happened in the British Parliament. Last night, on three separate occasions the 
numbers in the house were tied and the Speaker exercised his vote in favour of the gag; that is, to end debate on 
a matter that was before the house. I agree that it is entirely appropriate—all the precedents say so—for the 
Speaker to exercise his casting vote on any matter that relates to a bill before the house or on a matter of public 
interest or the like. The precedents are clear that it is the Speaker’s right to vote with the ayes on those matters. 
That is entirely acceptable to me and I would not seek to overturn 200 years of tradition in that regard. However, 
when a vote is before the house to end a debate, which is the vote that was before the house on three separate 
occasions last night, the precedents are very clear that the Speaker will vote for the noes. That has happened in 
the commonwealth Parliament and throughout the Westminster system. It was particularly aggravating for the 
opposition last night that the opposition had an amendment on the notice paper when the first of the divisions on 
the gag was moved by the Leader of the House. We did not get to debate that amendment because the gag was 
moved. I realise that in the heat of the moment, perhaps without having the opportunity to examine these 
precedents, the Speaker decided upon a course of action. That was his view at that time. However, we are asking 
the Speaker to reflect on that action and to provide advice to the Parliament as to whether, upon reflection and 
based on the precedents that we have pointed out, that is an appropriate course of action in the future. What was 
done last night and what we do today will set a future precedent for this Parliament for a long time. 

This issue has been examined at some length in the House of Representatives Practice. I am holding that tome. It 
states on page 219 — 

The decisions of successive Speakers in the House of Commons in giving a casting vote have not 
always been consistent but two main principles … have emerged: 

• that the Speaker should always vote for further discussion, where this is possible; 

That is what we were deciding on last night. The Speaker should always vote for further discussion, where 
possible. That has been adhered to in the commonwealth Parliament. The member for Armadale pointed out an 
example of that during the height of the First World War in 1914 and also when the gag motion was moved in 
1935 and 1963. In 1914, 1935 and 1963 the Speaker in the commonwealth Parliament exercised his vote in that 
manner. The Speaker in the commonwealth Parliament is a member of the government, just as the Speaker in 
this house is a member of the government. I do not think there have been any exceptions to that. On each of 
those occasions the Speaker was a member of the government and he voted with the opposition to not gag 
debate. It is accepted and understood that the partisan nature of politics and debate in this house should be put 
aside in relation to its forms and precedents and how Parliament should operate. I believe that is an acceptable 
principle and that members understand that. They will not be expelled from their party or be a pariah within their 
party for governing this house in accordance with the rules and conventions. Indeed, Mr Speaker, you do it every 
day. You allow the opposition to ask questions, even though you are not required to; you could give every 
question to the government. You provide us opportunities to speak and you take our points of order. You are not 
required to do any of those things but you do them because they are the rules and conventions of the house. This 
is another of those rules, precedents and conventions of the house that I and the opposition believe should be 
adhered to in practice. 

I understand that the decision that was made last night was made in the heat of the moment. It is time for some 
calm reflection as this matter could come before the house again because of the evenness of the numbers in the 
house. As I said, the Speaker’s casting vote on an issue of substance is cast in accordance with whatever he 
decides to do. However, on the question of gagging debate, the rules and precedents of this house are very clear. 
I am sure that when government members get up to speak, they will ignore all these rules, precedents and 
conventions. Their sole argument will be that the debate on the Waste Avoidance and Resource Recovery 
Amendment Bill 2009 went on for too long and that the debate had to be gagged and therefore the Speaker voted 
to close down the debate. That argument features nowhere in any of these precedents or conventions. We showed 
last night when debating the Royalties for Regions Bill 2009 that bills can be debated and passed through this 
Parliament in a reasonable fashion by sensible negotiation and compromise. That is what will happen with the 
Royalties for Regions Bill. We have reached an agreement with the government to do that. It will go through the 
consideration in detail stage today and the third reading will be completed tomorrow morning. That can happen 
because of sensible, reasoned discussion and through compromise and negotiation. That is what happens in other 
Parliaments, including the commonwealth Parliament. The argument that the conventions, rules and precedents 
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of the house do not apply because the debate has gone on for a long time is not valid. I am sure that the Attorney 
General will handle the debate on the suspension of standing orders for the government. The Attorney General, 
who I am sure would ordinarily be a stickler for the rules, precedents and conventions, will ignore those rules, 
conventions and precedents. They are incontrovertible. We inherited them from the British Parliament. The 
practice in other Parliaments around Australia, including the commonwealth Parliament, is quite clear. The 
reason that it is clear and the reason that the Speaker must exercise a degree of independence in the management 
of this house is that this is a house of debate where issues are raised. The Speaker must be impartial and allow 
those issues to be raised. The standing orders would allow you, Mr Speaker, if you wanted to, to act as an 
authoritarian in this place and not recognise any member of the opposition who wished to speak or take any of 
our points of order. That is entirely within your capacity. However, you have to be impartial and operate in 
accordance with these rules and precedents. I implore you and the government to accept that they can vote in 
favour of this motion. I invite you, Mr Speaker to provide a ruling on the matter so that the house will then know 
for the future what rules are. I do not believe that is an unreasonable proposition. 

MR R.F. JOHNSON (Hillarys — Leader of the House) [12.38 pm]: The government will not support this 
motion to suspend standing orders and I will explain the reason why. The two members of the opposition who 
have spoken on this motion so far have talked about the conventions and standing orders of other Parliaments. 
Every Parliament has different standing orders. 

Several members interjected. 

The SPEAKER: I observed that the members for Armadale and Rockingham were heard in silence by all 
members in this place. This is an appropriate motion to bring before the house; I do not have any disagreement 
about that and I respect members’ opinions. I would like the Leader of the House to be given the same sort of 
respect that both previous speakers were given.  

Mr R.F. JOHNSON: Thank you, Mr Speaker. 

An opposition member interjected. 

Mr R.F. JOHNSON: You will never earn it, my friend—never! 

I specifically asked my members not to interject when both the member for Armadale and the member for 
Rockingham were on their feet because — 

Mr M.P. Whitely interjected. 

The SPEAKER: Member for Bassendean!  

Mr R.F. JOHNSON: I am talking to the Speaker, not the member. 

This is a very serious motion that has been put before the Parliament and at the end of the day this house must 
make a decision on this motion. I can tell the house that government members will oppose this motion, and I will 
go through the reasons why. I have read standing orders 1, 141 and 106. I tell members that so they know that I 
have read all of those standing orders. I have also read A Guide to Parliamentary Procedure by Bruce Okely. 
Page 106 of that book, which refers to the casting vote, states — 

When a division reveals an equal number of votes for and against a proposition, the Speaker or whoever 
is in the Chair at the time has a casting vote. There is no provision for the Chair to vote prior to this 
stage. Traditionally a casting vote is given in favour of continuing discussion on the matter before the 
Chair or of retaining the status quo. However, each person occupying the Chair is completely free to 
decide the manner in which he will vote. 

I also think that the opposition got this motion wrong, because the Speaker cannot provide a ruling on this 
particular issue. The Speaker can obviously provide to the house his opinion or a statement of how he would 
wish to act in his role as Speaker on this issue or any other issue, but he cannot provide a ruling. An initial look 
at the motion suggests that it is not exactly a qualified motion that we can debate properly. 

Let me just go back to the standing orders. As I said, every house of Parliament has its own set of standing 
orders. I will quote from some of our standing orders. We have already heard about standing order 1, which 
states — 

In all cases that are not provided for in these Standing Orders or by temporary or other orders, or by the 
practice of the House, the Speaker will determine the matter and reference may be made to the rules, 
forms and practices of Parliaments operating under the Westminster System. 

It is the Speaker’s prerogative to do that and it is the Speaker’s right to do that. Standing order 106 states — 
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The motion “That the question be now put” may be moved by any member who has not spoken in a 
debate, but not so as to interrupt a member speaking. The motion will be put immediately and without 
debate and if carried, the Assembly will vote immediately on the question before it. If the motion is 
negatived, debate is resumed. 

Standing order 106 is quite clear. I will go to standing order 141 — 

Ms A.J.G. MacTiernan interjected. 

Mr R.F. JOHNSON: Do not interrupt me; I did not interrupt the member. 

I bring the house’s attention to standing order 141, which deals with the Speaker’s casting vote. Standing 
order 141 is very clear, very concise and very deliberate, and I will read it out for members who have not read it 
yet. Standing order 141 states — 

In the event of an equality of votes, the Speaker may give a casting vote. 

The Speaker may give a casting vote. Therefore, we as a house cannot dictate to the Speaker how he should 
make that casting vote. The standing order simply states that the Speaker may give a casting vote. I have quoted 
from Okely — 

Ms A.J.G. MacTiernan: The conventions are there to provide guidance. 

Mr R.F. JOHNSON: Mr Speaker — 

Several members interjected. 

The SPEAKER: Members!  

Mr R.F. JOHNSON: Members opposite want to talk about conventions—is that not rich? Here today we have 
the member for Armadale talking about the importance of conventions in the Westminster system — 

Mr D.A. Templeman interjected. 

Mr R.F. JOHNSON: Any member who was done for drink-driving on a third occasion would resign as a 
minister! 

Point of Order 

Mr M. McGOWAN: Mr Speaker — 

Several members interjected. 

The SPEAKER: Members! 

Mr P.B. Watson interjected. 

The SPEAKER: Member for Albany!  

Mr M. McGOWAN: The motion is quite clearly about issues that are not related to the ones that the Leader of 
the House is delving into and I ask him to come back to the motion. 

Mr R.F. JOHNSON: Further to that point of order, we have heard nothing — 

Several members interjected. 

The SPEAKER: Members! 

Mr R.F. JOHNSON: We have heard nothing about conventions from the member for Armadale and the 
member for Rockingham. I have been talking about conventions very, very briefly and I do not intend to go back 
to them. 

Debate Resumed 

Mr R.F. JOHNSON: Once again I say that if opposition members look at it logically, if they can — 

Mr D.A. Templeman interjected. 

The SPEAKER: Member for Mandurah! 

Mr R.F. JOHNSON: If members opposite just look at it logically — 

Mr D.A. Templeman interjected. 
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The SPEAKER: Member for Mandurah, this is not very helpful to the debate. I do want to say some words at 
the end of this process and I would prefer at this point, member for Mandurah, to hear from the Leader of the 
House. I am sure that if there is an opportunity, I will give you the call. 

Mr R.F. JOHNSON: It is always the prerogative of the Speaker to cast his or her vote in whichever manner he 
or she sees fit. That is the convention of the Westminster system. Traditionally, in a Parliament such as this, the 
Speaker is appointed from the government side and the Speaker, under the Parliament’s conventions, normally 
casts his or her vote on any occasion with the government. In the House of Commons, the mother of all 
Parliaments in the Westminster system, the Speaker is normally a member of the opposition. Therefore, it is not 
surprising that the Speaker may well decide that he or she wants to allow the opposition to continue the debate. 
Just look at it logically: if this was not resolved and the Speaker cast his vote every single time for debate to 
continue, the opposition could have us here for weeks on one clause. The opposition could have us here for 
weeks every time the Leader of the House or any other government member moved that the question be put, 
which is covered in our standing orders. There is a reason for the way the Speaker votes in this Parliament; 
namely, it works for the Labor Party and for the Liberal and National Parties and it always has done. If the 
Speaker were to make a decision for debate to continue every single time the motion that the question now be 
put was moved, we would carry on talking about a clause for ever and ever and ever. If that is what an 
opposition wanted to do to frustrate the workings and the democratic process of this Parliament — 

Several members interjected. 

The SPEAKER: Members!  

Mr R.F. JOHNSON: It is amazing—I did not interrupt either of the members when they were on their feet, but 
all we get is cackle, cackle, cackle from their back bench.  

Mr P.B. Watson: But they were talking sense. 

Mr R.F. JOHNSON: That is the member’s opinion; I do not think they were. I think some of the comments 
were a bit hypocritical. 

As I said, the opposition could frustrate this Parliament, which it does regularly. The reason the motion that the 
question now be put was moved on the legislation that we were dealing with last night was that we had probably 
committed more than 20 hours to that debate and it was quite obvious to anybody with an ounce of brains in his 
head that the opposition’s idea was to frustrate the passage of that particular legislation. That is the opposition’s 
right—the government will have its way but the opposition will have its say. At the end of the day, there is a 
limit to how much say that this house should allow and that is why in our standing orders we have a provision to, 
as members opposite say, gag a debate. We can move the motion that the question now be put to try to enable us 
to move on to some other business of the house, because it is the job of government to progress legislation 
through this place. We accept that the opposition will filibuster and try to delay the legislation as much as 
possible, but at the end of the day, if members opposite honestly think that to try to constrain the Speaker to 
always vote to ensure that debate is continued, I am sorry, but that has not been the convention. I have said it — 

Ms A.J.G. MacTiernan: All this motion does is to ask the Speaker to give his view; that is all it says. The 
motion does not say — 

Mr R.F. JOHNSON: No, it does not; the motion states “a ruling”. The opposition should have thought about 
this more clearly. I do not know whether it was the member for Armadale or her colleague sitting next to her — 

Ms A.J.G. MacTiernan: It is a ruling on the precedent. 

The SPEAKER: Thank you, members! 

Mr R.F. JOHNSON: I told the member that the Speaker cannot give a ruling on that. He can give an opinion, he 
can make a statement as to what his intentions will be, but he cannot give a ruling. Stop and think about it, okay? 
Just stop and think about it. 

Ms A.J.G. MacTiernan: He can rule on how he is going to view these precedents. 

Mr R.F. JOHNSON: No, he does not make a ruling. Just stop and think about it instead of continuing to 
interrupt. Just stop and think about the particular word that the opposition has used in its motion, because it is 
wrong. I assure the member that it is wrong. 

We know what would happen in this place, with a tight Parliament, such as we have now. We have tight 
numbers; yes, of course we have. However, it has never been intended to ensure that in this particular 
Parliament, and in this particular house, the Speaker would always cast his vote to ensure that the debate was 
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continued. If that were the case, there would not be much point in having the standing order in relation to a 
question being put. 

Ms A.J.G. MacTiernan: Yes, there is, if you have the numbers—if you have the majority! 

Mr R.F. JOHNSON: The member has had the opportunity to put her argument. The member does not like it 
when a view is put that is contrary to her view. I assure the member that my view is contrary to her view.  

Mr P.B. Watson interjected. 

Mr R.F. JOHNSON: The member for Albany would not have a clue! Does the member for Albany still have 
that big dummy!  

Mr P.B. Watson: Just talk some sense! 

Mr R.F. JOHNSON: Just keep quiet, my friend!  

Mr P.B. Watson interjected 

The SPEAKER: Order, member for Albany!  

Mr R.F. JOHNSON: This is very important to the member for Albany.  

Mr P.B. Watson: It is a very serious matter. 

Mr R.F. JOHNSON: Of course it is. This is very important to the member for Albany. That is because the 
member for Albany wants to try to filibuster more and more and more, when he knows that the numbers are 
tight. But that should not come into this. What we should be discussing is whether — 

Ms M.M. Quirk interjected. 

The SPEAKER: Order, member for Girrawheen! 

Mr R.F. JOHNSON: The essence of this motion is whether the Speaker should, on every single occasion, vote 
for debate to be continued when a casting vote is required. We do not believe that should be the case. We believe 
that the position of Speaker is a free position. The Speaker should always use his casting vote in whatever way 
he believes it should go. I can tell members this for certain: if members opposite were on this side of house and 
we were on the opposite side of the house, and the numbers were similar, members opposite would do exactly 
what happened last night, and the member for Armadale would be defending it! So what a lot of hypocrisy! 
Members opposite are trying to tell us about conventions—conventions that they have never taken note of! The 
former Labor government was one of the most disgraceful governments that we have ever seen! When it comes 
to conventions, only one or two ministers in the former government had the decency to stand down from their 
positions, with all the stuff that was going on with the Corruption and Crime Commission and all the rest of it! If 
members opposite want to talk about conventions, they should look up the word and find out the true meaning of 
it. Members opposite do not adhere to the conventions of the Westminster system at all. 

Mr P.B. Watson: Sit down! 

The SPEAKER: Order! Member for Albany, if you want to stand and seek the call, you know that I will give 
you the call, but continual interjections are not helping this process.  

Mr R.F. JOHNSON: Thank you, Mr Speaker. I do not intend to labour this point any more. I would love the 
member for Albany to get up and give his view. I really would. I would love to hear his view and his concise 
opinions on what we are discussing today. 

Mr P.B. Watson interjected. 

Mr R.F. JOHNSON: Get up and speak, my friend! There is still some time left, so get up and speak!  

Mr P. Papalia: You’ve embarrassed yourself enough! 

Mr R.F. JOHNSON: You embarrass yourself every day! You really do, sunshine!  

Mr M.P. Murray: And you did not get chased by Channel 7? 

Mr R.F. JOHNSON: And I do not go poaching, my friend!  

Withdrawal of Remark 

Mr M. McGOWAN: Mr Speaker, I would ask that the Leader of the House withdraw that imputation. I would 
also ask that he refer to members by their title and get back to actually debating the matter rather than these 
stupid injections. 
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Mr R.F. JOHNSON: Mr Speaker, I would suggest that if the manager of opposition business were to keep his 
members quiet and to stop interjecting and making insulting remarks about the person on his feet, namely me, I 
would dearly love to conclude my remarks. 

Debate Resumed 

The SPEAKER: The Leader of the House. 

Mr M. McGowan: Are you going to withdraw your remarks? 

Mr R.F. JOHNSON: No, I am not. I have not been asked to withdraw. I have not said anything 
unparliamentary—nothing at all. I simply said that I do not go poaching—and I do not go poaching! I do not go 
poaching! 

Several members interjected.  

The SPEAKER: Order! Members, if you want this debate to continue in this vein, it can continue in this vein, 
but I do not think that is appropriate when dealing with a motion of this nature, which anyone who is in the 
position that I am in at the moment, whether they are an Acting Speaker or the Speaker, needs to take very 
seriously. I would hope that everyone in this place, whether they be in government or in opposition, is taking this 
very seriously. I have been hearing comments from both sides of this place that would indicate that that is not the 
case. I ask the Leader of the House to conclude his remarks—I believe that is what he is going to do—so that 
debate on this motion can continue. 

Mr R.F. JOHNSON: As I did say just a moment ago, I am concluding my remarks, Mr Speaker, because I have 
put the case for why the government will not be supporting this motion. I have given the house the reasons that 
we will not be supporting the motion. At the end of the day, if any member in this house feels that a remark that I 
make is directed at him or her, that member can get up and make a personal explanation. That is the member’s 
right and responsibility. We will not be supporting this motion.  

MR C.C. PORTER (Bateman — Attorney General) [12.54 pm]: I thank members opposite for, first of all, 
moving the motion, and, secondly, for their contributions. I must say that their contributions have been 
absolutely fascinating. This has been one of the most satisfying debates that I have had in the year that I have 
been in this place.  

I understand the position that has been put by members opposite. It is a position that is well put, although I do 
not accept that it is quite as clear as the opposition believes it to be. I will start first with a quote from a great 
book, The Office of Speaker in the Parliaments of the Commonwealth, by Philip Laundy. He notes at chapter five 
that — 

The complete political detachment which is such an important feature of the speakership at Westminster 
is not a characteristic of the office in Australia.  

The starting position with respect to the role of the Speaker and the exercise of his discretion in making a casting 
vote then moves from that original premise—that is, that the role of the Speaker in Australia is quite different 
from the role of the Speaker in the United Kingdom. I turn now to look at that starting position with respect to 
the good opposition arguments that were put. As I understand the arguments put by the member for Armadale, 
she cites standing order 1. That standing order in effect says that in all cases that are not provided for in these 
standing orders, there is a reversion to precedent. We need to look at that in the light of standing order 141, 
which states that the Speaker may give a casting vote. The two points to note are whether the position of 
Speaker, by virtue of practice in this house with respect to the casting vote that is empowered by standing order 
141, is so unclear that we need to look to United Kingdom and House of Commons precedent. But in any event, 
given the nature of our political system and other precedents, that precedent is binding. The member has 
correctly noted that Erskine May distils various historical principles regarding the way in which Speakers in the 
House of Commons have exercised their casting votes in that house. The member also noted—I think it was also 
said by Addington in 1796—that the Chair should always vote for further discussion. But the second half to that 
sentence that Addington puts is that the Chair should always vote for further discussion where this is possible. It 
is clear that the possibility of that is a matter of discretion for the Speaker to exercise in the determination of his 
casting vote. So I do not accept that the way in which the member for Armadale has used the summaries from 
Erskine May provides a particularly expansive analysis of the way in which Australian Speakers in Australian 
Parliaments, particularly state Parliaments, can utilise their discretion.  

I turn now to a statement that has been relevantly used in New South Wales. That statement is that, bearing in 
mind the principles that were first conceived in the House of Commons between 1796 and 1867, because of the 
size of the house the Speaker has rarely had to exercise a casting vote. That is in the House of Commons. A 
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statement has been made with respect to the New South Wales Parliament that the relevance of these 
principles—the ones the member for Armadale cited—to the New South Wales Assembly today could be 
questioned. It is quite clear that the precedents that have developed in the United Kingdom between 1796 and 
1867 not only have developed past that point in time, but also are constantly developing and are in the process of 
being developed as we speak, and, indeed, as we have seen them develop in this chamber. 

Ms A.J.G. MacTiernan: But it is important to understand that those precedents do not finish there. There are far 
more contemporary cases where the precedents are still in play. You were saying that the Australian Parliament 
has a different flavour from the Westminster Parliament, yet the principle seems to be clear in the House of 
Representatives.  

Mr C.C. PORTER: The member has put the proposition that the principles she cited are less relevant to state 
Parliaments. That is because of their size. It is also because the casting vote is so rarely used in the House of 
Commons. It might also be argued that the size of the Australian commonwealth Parliament provides a 
distinctive feature of that Parliament that means that the precedents that the member cites are less applicable to 
state Parliaments than they are to the commonwealth Parliament, or, equally, to the House of Commons.  

In any event, there is another interesting thing about the member’s motion if we are to apply a House of 
Commons precedent absolutely precisely. The member’s motion states — 

That the house notes the Westminster convention that the Speaker, when exercising the casting vote, 
should always vote for further discussion, and requests that the Speaker provide a ruling on whether this 
two-century-old convention continues to apply to the Assembly. 

The member for Armadale is asking for a ruling from the Speaker. I think the opposition needs to understand 
that page 413 of Erskine May predicates his remarks on this issue in this way — 

In the performance of this duty to give a casting vote, the Speaker is at liberty to vote like any other 
Member, according to his conscience, without assigning a reason; — 

This is May’s assertion of the relevant precedent. It continues — 

but, in order for him to avoid any imputation upon his impartiality, it is usual for him, when practicable, 
to vote in such a manner as not to make the decision of the House final … 

In that sentence, as a summary of precedent, are two quite different conceptions. The first is that the Speaker has 
a residual discretion in exercising his casting vote, whether it be on a motion to finish debate or on a substantive 
bill, to, when practicable, vote in such a manner as to not make the decision of the house final. But he is also at 
liberty to vote, as any other member, according to conscience without assigning a reason. On one view of the 
precedent it is quite improper to seek from the Speaker any explanation of why he exercised his discretion 
yesterday evening in the three matters that the member is aggrieved of.  

Ms A.J.G. MacTiernan: We are not asking that. Given that standing order 1 makes it clear that when the field is 
not covered by existing provisions these rules are to be taken into account and become part of it, we are asking: 
can you clarify whether or not these conventions are considered to have any persuasive force in guiding this? 

Mr C.C. PORTER: The member is not asking for a ruling on whether or not it has persuasive force. She is 
asking if the two-century-old convention applies.  

Ms A.J.G. MacTiernan: Yes, does the convention apply as a convention or is it actually going to be put to one 
side. 

Mr C.C. PORTER: There must be two things then that the member is asking the Speaker to do; one is to ask 
the Speaker to state whether or not he views it as possible to do what he did last night. Clearly, Mr Speaker does 
because he did it. That answer is clear enough. On top of that the member wants an explanation in effect, by 
virtue of that ruling, of why he exercised his discretion; that is, she might ask him if he exercised his discretion 
because he views those precedents as non-binding or in a state of flux or development in state Parliaments, as 
they are in New South Wales.  

Ms A.J.G. MacTiernan: That is totally separate from whether or not we know whether we are going to move 
away from the tradition. 

Mr C.C. PORTER: With respect, what the member is doing is asking him to provide a reason, which in my 
view an even stronger precedent suggests he is not obliged to give, he is not required to give and he cannot be 
required to give. With respect to the other issue of the size of the Parliament, the way in which it may be the 
developing precedent in New South Wales and Western Australia, which I am aware of, is that a casting vote on 
a motion to end debate can be exercised in the way that our Speaker did and relates back to the issue of the size 
of our Parliament. I had a very interesting conversation recently with the Rt Hon Helen Liddell, who was 
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originally the energy and education minister in the Blair Labour government. She watched the proceedings in our 
Parliament for some time.  

Mr M. McGowan: Is there something wrong with her? 

Mr C.C. PORTER: She probably needs to get out more; I do not know. What she was absolutely amazed at, 
and about which we had a conversation afterwards, was that during a second reading debate in effect every 
single member, although by convention generally not ministers, can speak in that debate. It means that in the 
absence of the 17 ministers, 40-odd members of this chamber may speak on a given matter in a second reading 
debate. She said she found that utterly remarkable by virtue of the fact that in the House of Commons, which has 
in excess of 650 members, perhaps between 20 and 30 members, at the discretion of the Speaker, may speak on 
any given bill. Even the most important bills that are passed through the United Kingdom House of Commons 
might have no more than 30 speakers. To earn the right to speak during the second reading stage, members have 
to lobby the Speaker and show that they have the acumen and interest and some kind of ability to actually 
contribute something to the debate. Many of us might struggle if we had to adopt such a convention here, but I 
would be in favour of adopting such a convention, and maybe members opposite would. What it shows is that 
the way in which small Parliaments have developed and are developing is very different from the way in which 
larger Parliaments have developed and are developing. If we were to slavishly adopt convention and precedents 
from the House of Commons, we might have only five or six members speak on a given bill in this house. 
Perhaps that might be a better matter. The point relating to the exercise of the casting vote is, as is the case with 
New South Wales and here, clearly that is a precedent which is not binding in its fulsome application as it was 
during the 1700s and 1800s, and it is actually a matter of some development, as all precedents do develop. 

I might add just one thing to this matter about the way in which members opposite have approached this problem 
and the outrage that they have expressed with what occurred last evening — 

Ms A.J.G. MacTiernan: It is not outrage.  

Mr C.C. PORTER: Disappointment. I was having a quick look at Hansard last evening when this occurred and 
looking at the Assembly of 17 October 2002, when the Speaker received a letter from the Deputy Leader of the 
Opposition seeking to debate, as a matter of public interest, I saw the following motion — 

That this House calls on all state members of Parliament, especially members of the Greens (WA) and 
all country members of the Labor Party, to reject the Attorney General’s unprincipled, undemocratic 
and unlawful scheme to give the President of the Legislative Council a deliberative vote. 

I was not in the chamber, but I understand it was legislation mooted to allow the President of the Legislative 
Council not only to have a casting vote in the one vote, one value legislation, but also a deliberative vote in that 
legislation. The opposition’s side of politics was quite happy to unwind what I believe was an even firmer 
precedent, by trying to move legislation to give the President of the other place a deliberative vote on perhaps 
one of the most important pieces of legislation that was ever to pass through these houses. So the idea that this 
precedent exists in such a binding fashion that it must be absolutely applied, in my view, is not the correct 
analysis. The idea that the Speaker has to give any explanation whatsoever in respect of his decisions last 
evening is against an even firmer line of precedent, and I do not believe that this motion should be supported. 

MR J.C. KOBELKE (Balcatta) [1.08 pm]: I have been a member of this place for only just over 20 years. I 
took a point of order yesterday when, Mr Speaker, you actually voted with the government to close down the 
vote, because in those 20 years I have never heard of a precedent in this Parliament or any other Australian 
Parliament of a Speaker actually siding with the government to close debate.  

Point of Order 

Mr R.F. JOHNSON: This debate is held under a matter of public importance rules, and the member on his feet 
does not have 27 minutes.  

Debate Resumed 

Mr J.C. KOBELKE: Members who have been in this Parliament for a while and have some respect for the 
parliamentary institution are very proud that we are part of the Westminster tradition. We can see the mace on 
the table as a symbol of the struggle that took place over hundreds of years for the Parliament to establish its 
supremacy and to respect the rights of the people who elect us to this place. That then flows into the role that the 
Speaker plays to ensure that every member is given a fair and reasonable chance to enter into debate and 
represent his or her constituency. Therefore, the closure of that debate is significant and very different from 
issues that relate to a specific vote on a matter that the government is pursuing. I think that distinction needs to 
be made very clearly, and I will come back to it. 
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During the time that I have been in this Parliament, back in 1993 we had a minority Labor government. I was an 
Acting Speaker for part of that time. I sat in the chair and cast a vote for the government so that legislation could 
proceed, but not ever in those circumstances did I or anyone else cast a vote to deny members the ability to 
speak. There was therefore the clear distinction in the role of the Speaker in a small Parliament, in that the 
Speaker is a member of a party and recognises the right of that party in government to govern and get on with its 
work. Therefore, the Speaker will sometimes make a decision in a casting vote that could be seen to be partisan 
because he is supporting the government in progressing its legislative program, but the Speaker also has a quite 
separate role in ensuring the function and operation of this chamber. That requires the authority of the Speaker. 
That authority has to be established by the behaviour of the Speaker, not simply because the numbers will fall 
behind him. This place will simply not work if a minority wishes to bring the place down. If members have no 
respect for the Speaker and the role of the Speaker, and they see that the Speaker is not performing that role in a 
way that is fair and equitable—albeit the Speaker is a government member wanting the government’s program to 
progress—and if the general view is that the Speaker is not being even-handed and not giving people the 
opportunity to speak, that potentially undermines the role of the Speaker.  

Every Speaker will find his or her own way of dealing with the challenges that confront the person controlling 
this chamber, and sometimes Speakers take a while to hit their stride in earning that respect, but it is very 
important that the Speaker be able to ensure that the votes taken in this place do not preclude the opportunity for 
members to speak. As the member for Rockingham said, there was one instance in which an amendment, which 
had been on the notice paper for days, could not be moved and debated because the gag was applied. That is 
clearly shutting down the opportunity for debate.  

The Leader of the House indicated in his contribution today that every Parliament has a different set of 
standards. That is true. But this government is trying to lower the standards in not accepting this motion, 
because, as was already laid out by the member for Armadale and the member for Rockingham, a very clear 
precedent for what has happened exists in Westminster Parliaments; that is, the Speaker does not close down 
debate, if possible.  

Mr R.F. Johnson: I said standing orders not standards! 

Mr J.C. KOBELKE: The Leader of the House, as normal, is gasbagging and not dealing with the issues.  

I come to the Attorney General, who was also to trying to duck the issue. The quote from page 413 of Erskine 
May’s Parliamentary Practice clearly says —  

… the Speaker is at liberty to vote like any other Member, according to his conscience, without 
assigning a reason; but, in order to avoid any imputation upon his impartiality, it is usual for him, when 
practicable, to vote in such a manner as not to make the decision of the House final, and to explain his 
reasons … 

The issue that the Speaker cannot give a ruling or determination is nonsense. Clearly, under standing order 1, the 
Speaker can. That is what this motion is about.  

Therefore, Mr Speaker, in terms of the difficult situation you are in, I want to see your authority respected and 
upheld in this place. I believe that you can do that by understanding that your role is not just to let government 
get its legislation through, but also to protect the right of every member of this place to make their contribution 
as they think appropriate to the debate. Clearly there are limitations on that in our standing orders for members 
who say things that are unparliamentary, for members who are repetitive and for members who try to speak 
outside the matter before the house. Those are matters of judgement that you and the people who assist you have 
to make on almost a daily basis. That is quite separate to supporting a motion that ends debate and precludes 
members’ ability to contribute to debate and to represent their constituency.  

It is absolutely crucial that if we are going to move away from 200 years of Westminster tradition—we do that 
from time to time in various ways—it is paramount that there be some rationale for that change. It is not just a 
matter of the government saying that if it can get away with it, it will! Governments of all colours have done that 
from time to time, but doing so diminishes the standing of this place, because what such a government is about is 
simply getting away with something because it has the numbers and is not respecting the hundreds of years of 
tradition that have built the standing of this place and made sure that we are proper and democratic 
representatives of our constituents. We should not be moving to a situation in which the might of numbers means 
that the government can simply put on whatever it wants because it is convenient for the government of the day. 
That is not the role of this place and that is not the role of the Speaker.  
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Question put and a division taken with the following result — 

Ayes (26) 

Ms L.L. Baker Mr J.C. Kobelke Mr J.R. Quigley Mr A.J. Waddell 
Ms A.S. Carles Mr F.M. Logan Ms M.M. Quirk Mr P.B. Watson 
Mr A.J. Carpenter Ms A.J.G. MacTiernan Mr E.S. Ripper Mr M.P. Whitely 
Mr R.H. Cook Mr M. McGowan Mrs M.H. Roberts Mr B.S. Wyatt 
Ms J.M. Freeman Mr M.P. Murray Ms R. Saffioti Mr D.A. Templeman (Teller) 
Mr J.N. Hyde Mr A.P. O’Gorman Mr T.G. Stephens  
Mr W.J. Johnston Mr P. Papalia Mr C.J. Tallentire  

 

Noes (29) 

Mr P. Abetz Dr E. Constable Dr G.G. Jacobs Mr D.T. Redman 
Mr F.A. Alban Mr M.J. Cowper Mr R.F. Johnson Mr A.J. Simpson 
Mr C.J. Barnett Mr J.H.D. Day Mr A. Krsticevic Mr M.W. Sutherland 
Mr I.C. Blayney Mr J.M. Francis Mr W.R. Marmion Mr T.K. Waldron 
Mr J.J.M. Bowler Mr B.J. Grylls Mr P.T. Miles Mr J.E. McGrath (Teller) 
Mr I.M. Britza Dr K.D. Hames Ms A.R. Mitchell  
Mr T.R. Buswell Mrs L.M. Harvey Dr M.D. Nahan  
Mr V.A. Catania Mr A.P. Jacob Mr C.C. Porter  

            

Pair 

 Mrs C.A. Martin Mr G.M. Castrilli 

Question thus negatived. 
 


